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Ta,

All the Dean/Principal /ﬂz

mMedical Colleges L
Sub:  lormation of Sexual Harassment Committee in Medical Colleges in compliance of /‘j/ "
ihe Hon'ble Supreme Court Judgments ' * g .-N\

PuE O’J :

Madam/Sir, \U"" Wb
J v

The Hon'ble Supreme Court of India in Vishaka and others vs. State’ of Rajasthan and others q,\\\

[(1997) 6 SCC 241] has laid down certain guidelines in respect to sexual harassment at ¥

wirkplace. Further, the recent judgment of the Hon'ble Supretme Court in the matter of Medha

Kotwal Lete and QOrs vs. Union of India and Ors dated 19.10.2012 has inter alia. direeted the Dﬂ

Medical Council of [ndia as under:-

W)The State functionaries and private and public sector
undertakingsfurganisationsfbodiesx'inslitu!ions ete, shall put in
place sufficient mechanism to ensure full implementation of the
Vishaka guidelines and further provide that il the alleged
harasser is found guilty, the complainant - victim is not forced
to work with/under such harasser and where uppropriate and
possible the alleged harassers should be transferred, Further
provision should be made that harassment and intimidation of
witnesses and the complainants shall _be met with severe
disciplinary action.

(vi The Bar Council of India shall ensure that all bar
associations in the country and persons registered with the State
Bar Councils follow the Vishaka guidelines, Similatly, Medical
Council of India, Council of Architecture, Institute of Chartered
Accountants, Institute of Company Secretaries and  other
statutory [nstitutes shall ensure that the organisations,
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bodies, associations, institutions and persons

registered/afTiliated with them follow the guidelines laid down

by Vishaka. To achieve this, necefsary instructions/circulars o
shall be issued by all the statutory bodies such as Bar Council of

India, Medical Council of Indis, Council of Architecture,

Institute of Company Secietaries within two months fram today.

On receipt of any complaint of sexual harassment at any of the

places referred to above the same shall be dealt with by the

statutory bodies in accordance with the Vishaka guidelines and

the guidelines in the present order,”

In view of the abave, capies of the Judgment of the Hon’ble Supreme Court in:-

(A) Vishaka and others vs. State of Rajasthan and others [(1997) 6 SCC 241]

(B) Medha Kotwal Lele and Ors vs. Union of India and Ors dated 15.10.2012

is heing sent to all the Medical Colleges/Institutes far complying with the Judgment of the
Hon'ble Supreme Court expeditiously.

Yours faithfully,

-LB(P i

(Prof. Sanjay Shrivastava)

Secretary _
Copy to:
(1) Computer Section, Medical Council of India for permanently placing this cireular on the MCI
website
Encl:

A copy of the Hon'ble Supreme Coutt Judgement in
(1) Vishaka and others vs. State of Rajasthan and others; and
(ii) Medha Kotwal Lele and Ors vs. Union of India and Ors dated 19.10.2012

(Hospital Building), Sectar 32.8 Chaadigarh-150030 (Ph; 0172-2665253-59, Fax 0172 2609360)
1 s 4

(ESTABLISHMENT BRANCH-IV)

F - . n
Endst. No. GMCHsE-IV-EA-1(3/1 ;h9§ 0 3 gﬁ u ki Dated: m1 FEB 2{“3

: il i

GCOVERNMENT MEDICAL COLLEGE & HOSPITAL CHANDIGARH

> Topy of above is forwarded i the Computer Programmer, GMCH-22 Chandigarh to

e L“"-! r VRS B e e 7| .
mail the copy of the same to the iliowing for information and necessary action;- .

CCr} n:.ms_tlt{me? Kochhar, ﬂead, Deptt. of Raazod|agnosis—cum-Chairperson of the
tee for Redressal of Complaints by the Victims of Sexual Harassment at
Work Place, GMCH-32, Chandigarh. B

.

x Asslstgn't Registrar Academic, GMCH-32 Chandigariﬁ
2~ Al Office Superintendents, GMCH-32, Ghandigarf,
4. e Nursing Supermtendeni, GMCH-32 Chandiga{*h
5. Law Officer, GMCH-32 Chandigarh. ’ -
8.  Spare copy for Master File,
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IN THE SUPREME COURT OF INDIA
ORIGINAL/APPELLATE JURISDICTION
WRIT PETITION (CRIMINAL) NOS. 173-177 OF 1999

P

Petitioners

...Resp_ondents

R0, LODHA, J.

The Vishaka' ﬂjdgment came :on 13.8.1997. Yet,15 years
after the guidelines were,:llgid Idpwn__by this _C_purt for the prevention and
redressal of sexual hara’ssfn%e}nt:“‘aln'd"{heir dué‘-ébmptia’nce uncler Article 141
of the Constitution of India until such time appropriate legislation was
enacted by the Parliament, many women still struggle to have their most
basic rights protected at Workp'laces. The statutory law _i§ not in place. The
Protection of Women Against Sexual Harassment at Work Place Bill, 2010
s stil pending ih Parliament though Lok Sabha is said to have passed that

Bill in the first week of September, 201;2. The belief of the Constitution

! Vishaka ardd Others v, State of Rajasthan and Others: [t 1997) 6 SCC 241]
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framers in fairness and justice for women is yet to pe fully achieved at the

Workplaces in the country.

2 This g'roup of four matters — in the nature of public interest

litigation ~ rajses principalll_y.:%the*'-*gri " «that women continue to pe
. Hy =

! The,g uidgi%gs in Vishaka' are

Substance and spjrjt by state ﬂnw ﬂ;ﬁi‘lg{arfes and all

The women ‘

Beijing Declaration an

“Violence against women both and impairs or nullifies the

enjoyment by women of huma nd fundamenta| freedoms.. . In

all societies, to 3 greater o::ff’ilés_s rde _rle_e,,;.mfiiijﬁen and girls are Subjected

to physical, sexual and ps}dﬁoféﬁ cal- a‘Buse that cuts across lines of

income, class and culture”.

read as'under :

1. Duty of the employer or other responsible persons in
workplaces .and other institutions:

It shall be the duty of the employer or other responsible
persons in workplaces or other institutions to prevent or
deter the commission of acts of sexual harassment and to
provide the procedures for the resolution, settlement or

Prosecution of acts of sexual harassment by taking all steps
required,




2. Définition:
For this purpose sexual harassment includes such
um&elccme sexually determined behaviour (whether directly
or ylmpllcation) as:

(a) physmal contact and advances;

(b) a demand or request for sexual favours:

(€) se allyﬁcofqu}redxrema ks

,gﬁ@p ghension that in relatlon;to the victim's employment or
ork whether she is/ ng, salary, or honorariufr or
%Iuntary, whethersZin ment, public or prwate
i e humiliating and,_may
oblem It is. dlscrimmatory

as reascnable grounds .to

a hostile work environment.
I' be visited if the victim does
t in question or raises any

or promotion or when
Adverse consequences
not consent to the c
objection thereto.

3. Preventive steps:

All employers or persons? harge of workpiace whether in
the public or prwatg! sector: shouid,lake appropriate steps to
prevent sexual harassment“Without prejudice to the
generality of this obligation they should take the following
steps:

(a) Express prohipition  of:: sexua!* harassment as defined
above at the-workplace should-be ‘notified, published and

circulated in appropriate ways.

(b) The rules/regulations of government and public sector
bodies relating to conduct and discipline should include
rules/regulations prohibiting sexual harassment and provide
for appropriate penalties in such rules against the offender.
(c) As regards private employers steps should be taken to
include the aforesaid pthIblt'OﬁS in the standing. ofders
under the Industrial Employment (Standing Orders) Act,
1 946 '

('_) Appropriate  work conditions should be provided in
réspect of work, leisure, health and .hygiene to further
ensure that there is no hostile environment towards women
at workplaces and no woman employee should have
reasonable grounds to believe that she is disadvant taged in

connection with her employm'ent

would disadvantage her. in
t or work including recruitlng"i

Page 3




4. Criminal procéedings:

Where such conduct amounts to a specific offence under
the Indian Penal Code or under any other law, the employer
shall initiate appropriate action in accordance with law by
making a complaint with the appropriate authority.
In particular, it should ensure that victims, or witnesses are
not victimized or dlscrlmmated -against while dealing with
complaints of s&e}{uai hat h;t th%wctlms of sexual
harassment shoulds ‘have'thewo pﬂb‘r@oj@e&k transfer of the
Or theif own transfer. “m)»“”‘

. defined by the relevant service rules approprlate

|sc'|p||nary action shouldibesinitiated by the empibyer in

i law or a breach of‘_ghe%
complaint mechanism s
arganization for redre,,‘
Such complaint me
treatment of complaints:
7. Complaints Committe
The complaint mechanisn

e‘r\?lce rules, an approp
Id" be created in the emplo}
mplaint made by the victim.
should ensure time-bolind

eferred to in (6) above, should
be adequate toj prowde, ere necessary, a Complaints
Committee, a spemai .counsellor-or.:other support service,
including the mamtenance,‘L'f-,'confderitralrty

The Complaints Committee~sh6lld be headed by a woman
and not less than half of its members should be women.
Further, to prevent the possibility of any undue pressure or
influence from- semor levels s such, Cumplamts Committee
should involve a third’party, ‘giftier! NGO. or other body who
is familiar with the issue' of sexual harassment.

The Complaints Committee must: make an annual report to
the Government Department concerned of lhe complaints
and action taken by them.

The employers and person-in-charge will also report on the
compliance with the aforesaid guidelines including on the
reports of the Complaints Committee to-the Government
Department.

8. Workers' initiative:

Employees should be allowed to raise issues of sexual
harassment at workers' meeting and in other appropriate
forum and it should be affirmatively discussed in employer-
employee meetings.

9. Awareness:

wm

u

©
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Ay areness of the rights of female employees in this regard
should be created in particular by prominently notrfymg the
gurdellnes (and appropriate legislation when enacted on the
subject) in a suitable manner.

10. Third-party harassment

Where sexual harassment occurs as a result of an act or
omission by any third. party or-outsider, the employer and
person- rn—;:harge Wi :sf(eps necessary and
reasonable to assrst thefaffe@ted pegrson in terms of support
and preve@t_wg action.

Central/State  Governments ara{

conszder adopting suitable measures mcludmg Iegns!at:on o
re that the gmdehnes Iald down by this order are also

" In these matters while i

ghl!ghtmg few mdrvrdual cases of
lxharassment at the workpla the main focus is on the laok of
effective implementation of Vr'shakai.sgurdennes. It is stated that the attitude

of neglect in establishing effectrv pmprehenswe mechanism in letter

and spirit of the Vishaka gurde! - tates as well as the employers

n Mg,

in private and public sector has defoated the very objective and purpose of

the guidelines.

B. In one of tr‘roso-motters, Medha KotrrvaI Lele, this Court has
passed certain orders from time to time. Notices were issued to all the
State Governments. The States have filed their responseo. On 26.4.2004,
after hearing the learned Attorney General and learned counsel for the

States. this Court directed asfollows :

“Complamts Committee as envisaged by-the Supreme Cdurt
in ltS judgment in Vishaka's case will be deemed lo be an
inquiry authority for the purposes of Central Civil Sefvices
(Conduct) Rules, 1964 (herelnafter called CCS Rulek) and
the report of the complaints Committee shall be deemed to

Page 5



be an inquiry report under the CCS Rules. Thereafter the

disciplinary authority will act on the report in accordance
with the rules.”

This Court further directed in the order dated 26.4.2004 that similar

e Industrial Employment (Standing
educational finstitutions and  other
i

(the complaints “of sexual”’
2s. In Vishaka vs. Staté of
41, this Court issued certain
with the problem. All the States
gs. Now, it appears that the
d, In".Vishaka case were not properly
implemented by.the various States/Departments/Institutions.
In a rejoinder affidavit filed. on behalf of the petitioners, the
details have been furnished. The counsel appearing for the
States submit that they would do the needful at the earliest.
It is not known whether the Committees as suggested in
Vishaka case ¢ ‘have - ‘beeniconstituted in all  the
Departments/Institutions.having’

g
Rajasthan, (1997) 68
directions as to how to de:
were parties to that pr
directions issued, in®

members of the staff 50 and
above and in most of the District level offices in all the
States members of the staff working in some offices would
be more than 50. It is not known whether the Committees as
envisaged in the Vishaka case have been constituted in all
these offices. The number of complaints received and the
steps taken in these complaints are also not available. We
find it necessary to give some more directions in this regard.
We find that in order to co-ordinate the steps taken in this
regard, there should be a State level officer, i.e.;-either the
Secretary of the Woman and Child Welfare Department or
any other suitable officer who is in charge and concerned
with the welfare of women and children in each State. The
Chief Secretaries of each State shall see that an officer is
appointed as a nodal agent to collect the details and to give
suitable directions whenever necessary.

Page 6
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As regards factories, shops and commercjal establis’_Hnie?bts
are concerned, the directions are not fully. complied with.
The Labour Commissioner of each State shall take steps, in
that direction. They shall work as nodal agency as regards
shops, factories, shops and commercial establishments are
concerned. They shall also collect the details regarding the
complaints and also see that the required Committee is
established in suchinstitiitions/f %%
Counsel _gppea'ﬁig sfor. edch. Statetshallifurnish the details
Hatsteps™have been taken in pursuance of this
: Wwithin a period of eight weeks. jiDetails may be
furnished as shown in the format furnished by:the petitioners
in the:paperbooks. A copy of this format shall'form part of
1eiorder. The above facts are required at the next date of
,fhearing. A copy of this rder-be sent to the Chief Secielary
. "4nd Chief Labour Commissioner of each State for taking
suitable action.” @ R

GUJARAT
No amendments in the Civil Services Conduct Rules and the

Committees are headed by women. There is no information given whether

in such committees NGO members have been associated. -

NCT OF DELHI
The amendments in the Civil Services Conduct Rules have been

made. The position about amendments in the Standing Orders has not
been clarified. It has not been specified that all-Complaints Committees
are headed by women,

HIMACHAL PRADESH -

Page

-



= {2 T

There is nothing to indicate that the State of Himachal Pradesh has
made amendments in the Civil Services Conduct Rules and the Standing

Orders. No details of formation of Complaints Committees have been

given.
HARYANA Foo
The amendments’in the Government Employ‘___‘_es Conduct) Rules,

1966 have beenl_made However, :t [s not specified that the amendments

in Standing'@rders have been ma.de.s.-

MAHARASHTRA
Necessary amendments

“Maharashtra Civil Services . Sonduct)

Rules; 1974 have been made. The ur Commissioner has taken steps

for amending Mumbai Industrial =-mployment (Permanent Orders) Rules,

1958,
MIZORAM

The State of Mizoram Has-amended Civil Services Conduct Rules
and also constituted Central Complamts Commtttee to look into complaints
workplaces for preservation and enforcement. A notification has been

Issued giving necessary directions to all private bodies.

SIKKIM i
The amendments in the Civil Services Conduct Rules have been

carried out and a notification has been issued for constitution of complaints
committees by departments/institutions with 50 or above staff to look into

sexual harassment of women at workplaces.

Page 8
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UTTARANCHAL
The State of Uttaranchal has carried out amendments in Civil

Services Conduct Rules as well as the Standing Orders. The District Level

and State Level Complaints Committees have been conistituted.

formed in 6.

MADHYA PRADESH

Civil Services Conduct Rules but no amendments have been made in the
Standing Crders. The Complatms Committees héve been constituted in
every office of every department right from the Head\o.f the Department
level to the District and Taluka level. The District Level Gommitte.es have
been constituted under the chairmanship of the District Collector. The steps

taken by the District Committees are monitored by the nodal departments.

PUNJAB
The State of Punjab has carried out amendments in the Civil

Services Conduct Rules as well as the Standing Orders. 70 Complaints

Committees have been constitutéd at the headquarters of different
9

Page 9
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Directorates and 58 Complaints Committees have been constituted in

various Field Offices.

ORISSA '
No amendments in the C_Ivi[ Services Conduct Rules and the

Standing Orders have beenimade, ,

o

ANDHRA PRADES
Amendments in the Civil Services Conduc

gs and in the

madel_,_: _
the Sténd'i:rﬂg Orders. It is stated tha ost of the committees, the number
Chairpersons are womien and in
i.e,, an NGO has been

associated.

RAJASTHAN

The State of Rajasthanyhas-carried outramendments in the Civil

Services Conduct Rules buthuno”aménaméﬁ.ts“have been carried out in the
Standing Orders.

BIHAR
~ The State of Bihar has made amendments in the Civil Services

Conduct Rules but there is nothing to show that amendments in Standing
Orders have been made. However, only one Complaints Committee has

been constituted for the entire State.

MEGHALAYA

Page 10




The State of Meghalaya has neither carried out amendments in the
Civil Services Cdnduqt Rules nor in the Standing Orders.

TRIPURA
The State of Tripura has carried out the amendments in the Civil

State. 87 Com

.....

state governm

Committee has been formed for.the entire, S te

UTTAR PRADESH
Amendments bothin the. Civil _Sc__ervipe_s Conduct Rules and the

Standing Orders have been carried out.

JAMMU AND KASHMIR
The State of Jammu and Kashmir has carried out amendments in the

Civil Services Conduct Rules. It is stated that steps are béing taken for

amendments in the Standing Orders.

NAGALAND




i
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The amendments have been carried out in the Civil Services
‘Conduct Rules by the State of Nagaland but no amendments have been

carried out in the Standing Orders.

ARUNACHAL PRADESH ¢ ("

The State of Ar ‘ has -'helther’@ “grrred out amendments
g,

TAMILNADU SR, o i
The State of Tamil Nadu has camed oUt amendments in the Cil

Services Conduct Rules. However, no amendments in the Standing Orders

have been made so far.

JHARKHAND
The State of Jharkhand has carried out amendments in the Civil

Services Conduct Rules. However, no amendments in the Standing Orders

have been made so far,

Page 12
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9. From the affidavits filed by the State Governments, it
transpires that the States of Orissa, Meghalaya, Himachal Pradesh, Goa,
Arunachal Pradesh and West Bengal have amended the Rules reﬁating to

duties, public rights and obili_g&g,' g

cffy,%mment employees but have
v

the Standmg Orders. These States ppear to have not Jmplemented the

order passed by this Court on 2 ! quoted above. The States which

have carried out amendments .in t il Services Conduct Rules and the

Standing Orders have nl_hc:"?'_"'if-;f::;j'ov_\_l_ ereport of the Complaints
Committee shall be treate_g"ésj'ffa_._.'_feb':dff_t'._._in-ﬁ'th'éﬁ.disciplinary proceedings by
an Inquiry Officer. What has been provided by these States is that the
inguiry, findings and recommendahons c;fé'.tﬁé"'(zlorﬁplaints Committee shall
be treated as a mere preliminary investigation leading to a disciplinary
action against the delinquent.

10 The States like Rajasthan, Meghalaya, Himachal Pradesh,
Assam and J"E'rhmu and Kashmir seem to have not formed Complaints

Committees as envisaged in the Vishaka guidelines. Some States have

constituted ohfy one Complaints Committee for the entire State.
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i The Union Territories of Andaman and Nicobar Islands,
Daman and Diu, Lakshadweep, Dadra and Nagar Haveli and Puducherry

have not made amendments in the Standing Orders The Union Territory of

Chandigarh does not seem to have camed .out amendments in the Civil

F’arlia:‘nent and the Legislatives blies is dismal as the women
represent only 10-11 per cent of t dt-éil_seats. India ranks 129 out of 147
countries in United Nationéfé_@_ ahty index This is lower than all

hanistan. Our Constltutton framers

South-Asian Countries enééﬁ'g
beileved in fairness and Justlce for women. They provided in the
Constitution the States" commitment df Ig:ehnde.rz p.\.‘.arlty and gender equality
and guarantee against sexual harassment to women.

13.. The implementation of the guidelines in Vishaka has to be not
only in form but substance and spirit so as to maife available safe and
secure environment to women at the workplace in every aspect and
thereby enabling the working women to work with dignity, decency and due

respect. There is still no proper mechanism in place to address the

complaints of sexual harassment of the women lawyers In Bar

Page 14
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Associations, lady doctors and nurses in the medical clinics and nursing

homes, women architects working
architects and so on and so forth.

14.

Government for implemi
; Vishaka's case and th
- case.

(iii)

Social Welfare *

Authority of the State of S

to the notifications =a
Government not;only for
State and itsy ‘agenci
private companles

15.

violence against women, We' are 'of:the considered view that the existing

laws, if necessary, be revised and

Parliament and the State Legislatures to protect women from any form of
indecency, indignity and disrespect at all places (in their homes as well as

outside), prevent all forms of violence — domestic violence, séxual assault,

sexual harassment at the workplace,

In Seema Lepcﬂ_@f thiss

in the offices of the engineers and

Courtigave the_ follow’img directions:

Iﬂ

in the new_spapers
the State after every two

on of the gwdelmes framed’
jons given in Medha Kotw

ment and the Legal Service
m shall also give wide publicity
iders issued by the Siate
overnment departments of the
im ntahties but also for the

As a largest dem'ocracy in the world, we have to.combat

appropriate new laws be'enacted by

etc; — and provide new initiatives for

education and advancement of women and girls in all spheres of life, After

all they have limitless potential. Lip service, hollow statementits and inert

? Seema Lepcha v, State of Sikkim & Ors. [Petition for Special Leave to Appeal (Civil) Mo 34153/2010) decided on 3.2.2012]

|
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and inadequate laws with sloppy enforcement are not enough for true and
genuine upliftment of our half most precious population — the women.
16. In what we have discussed above, we are of the considered

view that guidelines in Vf_'sflaka'-“‘-*shcji‘uld'r not_remain symbolic and the
{ L5 At ’.‘?'ﬂ.."‘ “a

Complamts Committee shall be* ee_ ed to be an inquiry report in a

disciplinary action under such CNI| Semces Conduct Rules. In other
words, the disciplinary auth orlty shal reat the report/findings etc. of the
Complaints Committee as the find gs in a'dismplmary inquiry against the

delinquent employee and shall ar:.t on such report accordingly. The

i 2 e
H 3

findings and the report of the Compiamts @orﬁmttt&e shall not be treated as
a mere preliminary investigation or inquiry leading to a disciplinary action
but shall be treated as a finding/report in an inquiry into the misconduct of
the delinquent.

(i)  The States and Union Territories which have not carried out
amendments in the Industrial Employment (Standing Orders) Rules shall

now carry out amendments on the same lines, as noted above in clause (i)

within two months.




(iif) The States and Union Territories shall form adequaté number
of Complaihts Committees so ds to ensure that they function at taluka

level, district level and state level. Those States andio.r.Un'ioéﬁ Territories

e’ rm'

'Ji:

which have formed only on the entire State shall now form

private and pu'bl sector

undertaklngsforgan|sat|onslbodieshnst[tuttons etc. shall put"'in--»--..place

sufﬁclent mechanlsm to ensur' mplementation of the Vishaka

guidelines and further provide that" .:eJ alleged harasser is found guilty,

the complainant — victim is’ not rki\}fﬁithfunder- such harasser and

where appropriate and poséible the. alleged’ hamsser should be transferred.
Further provtsmn should be made that harassment and intimidation of
witnesses and the com;[;lnants shall be met w1th severe disciplinary
action. |

(v)  The Bar Council of India shall ensure that all bar associations
in the country and persons registered with the State Bar Councils follow the
Vishaka guidelines. Similarly, Medical Council of India, Council of
Architecture, Institute of Chartered Acc:ountantsT Institute of Company

Secretaries and other statutory Institutes shall ensure that the

organisations,  bodies,  associations, institutions . and  persons




— %0 '_"'

registered/affiliated with them follow the guidelines laid down by Vishaka.
To achieve this, necessary. instructions/circulars shall be issued by all the

statutory bodies such as Bar Council of India, Medical Council of India,

Council of Architecture, Instit 91’;_retaries within two months

from today. On recei of any:

adherence. to the Vishaka -guidelines

Vishaka and the above directions; ibe open to the aggrievéapersons

to approach the respective Hig iits. The High Court of such State

nsider the grievances raised in
o

would be in a better positip’hs"tlohg

that regard.
18. Writ petitions (including T.C.) and appeals are disposed of as

1 L e |
above with no orders as*to costs,” = ¢

(R.M. Lodha)
(Anil R. Dave)
(Ranjan Gogol)

NEW DELHL.
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hetp: //GUDIS.NIC.IN SUPREME COURT OF INDIA

S
| PETITIONER:

VISHAKA & ORS.

Vs.

RESPONDENT :
STATE OF RAJASTHAN & ORS.

| £e £il1l the vacuum in existing leglslatlonw‘ ----- (i 7 - 3

|
|

| alternative mechanism to fulfil this felt and urgent\$oc1al

DATE OF JUDGMENT: 13/08/1997
BENCH :
CUI, SUJATA V. MANOHAR, B. N. KIRPAL
™ ;
AN
2 TS

| ACT: e ./// P

N e \

HEADNOTE ™’ F N
./

JUDGMENT : / //f N
JUDGMENT ./ _\

ﬂ/ iy
et et

Verma, CJI: ! o 2y

This Writ eeﬁlLlon has been/ﬁ}led for bhe enforcement
of the Eundamental\rlchts of working wowen,hnder Articles
14, 19 and 21 of the\\Cons;mtution of In@}a in View of the .
prevailing climate in whiEh thérv1olatlon OF |he§e ights is ’
net uncommeon. With the 1ncrea31ng awa;éhess,and emezblb on
gender justice, there is increase il the' “effort guard
such violations; and the resentme/i towards inci ts of
sexual harassment is also ﬂhcrégsigg{ The ptesentnFetition
has been brought as a clagg a tion by certain/ scocial
activists and NG0s with the i focussing ttenciaon
towards this societal aberration, and assisting An findingg,
suitable methods for realisation “of the ruc.’conq Pt of) ;
'gendar ecuality'; and to preven S sexual, Aarasghent Oy ‘\

working women in all work places thieugh delC?a’ process, a/ﬁ\\

‘ The immediate cause for the filing of thig” w;if/
petition is an incident of alleged brutal gdpg//}ape’ of
social worker im a village of Rajasthan. \Thatflnc ent is Fal

| the subject matter of a separate crlmlnal\aCtlon- and no / fﬂw-a“

further mention of it, by us, 1is necessary: Tﬁé incident i

[reveals the hazards to which a working woman may be exposed | {
and the depravity to which sexual harassment can\degeﬁerate, \ \

and the urgency for safeguards by an alternative méchanism | |

in the absence of legislative meagures. In the éb?ercc of l |
legislative measures, the need is to find an efifiective ) I
)

need, i /
pach  such incideqt results in violation of " the e
fundamental rights of 'Gender Equality’ and the 'Right of

Life and Liberty’. It is clear wviolation of the rights under

| Articles 14, 15 and 21 of Constitution. One of the leogical

congequences of such an incident is also the viclation of

{ the victim’s fundamental right under Article 13(1) (g} ‘to

practice any profession or to carry out any occupation,
trade or busginess’., Such violations, therefore, attract the
remedy under Article 32 for the enforcement of these
fundamental rights of women. This class action under Article

2 of the Congtitution is for this reasocn. A writ of
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mandamus in

violation of
phenomenon.
occupation,

with dignity.

Rajasthdmand
Genera
valuabfe assistante
help us o
considerable magnitude, /‘ln addition
and Ms.
commitment

appreciation for
renderaed the
enabled us

considered approprlaLé for a cauSa,@'

provisicns in
1y {g) and 21,

such a

The
trade
"'safe" working

fundamental right

environment.
The primary

Right

for its

the executive.
resulting in

women workers, under Articles

a mechanism
When,

The notice of’ tbe/ pe;l*;on was
the Unlon of Ing ia

aopea&ed for the

The
Un o of

“find.a preper splutlonf

Naina
Shri

Kapur-" wha ‘assisted
rali S

siltatien, if it is
needs to be accompanied by directions for prevention;
fundamental rights of this kind is a
vto
or profession depends on the availability

responsibility fro ensuring
safety and dignity through . suitable legislation,
creation of
legislature and

gexual harasgment
.rights of
brought before us for reﬂ%ess under Article 32,
redressal requires
for the

given to the State of

India
in the /t*ue ﬁb\rlt of a Law Officer to
tdthis
co Ms.
the
Nariman appeated as Amicus Curiae

every counsel who appea
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to be effective, "
as the
recurring

Carry on any

to life means life

such

and the

enforcement, is of the
however, instances of
violation of fundamental

and 21 are
an sffective

1l4, 15

that /ome guidelines should be laid down
protection ofr”ﬁhesa rights ta £ill the legislative
vacuum. e S

learnaed Sclicitor :
and rendered

social prcblem of
Meenakshi Arora
Court * with full

red in the case and

CGUrt

and renderad grpjj a551stawce We place ohhrerord our great
nee d{ assistance

to aeal ‘Mlth this

th the
unusual matter\gn the manner
this nathire.

which has

Apart frem Article 32 of the Constitupion of India, we
may refer to some otnerwprov151on whicg enVLsagp\judlcmal
interventicn for eradication of thig< socldl e¥ll. Some

the Constituticon
which have rnlevancc 3}
Article 15: Mo
"1l5. Prohibition of discrlmlpaclou
on grounds  of relfgion\Eh race,
caste, sex or place of bir

(1) The State shall\\
discriminate against any citiz u mn
only of religion, race, caste,
place of birth or any of them.
(2) HIOL
H¥HX

{3) Nothing
prevent the

BE}L;\
MM

in this article shall
State from making any

special provision for women and
children.

(4) KA HKRKK
Kaxx"

Article 42:

"42, Provision for just and humane
conditiong of work ‘and maternity
relief - The State .shall make
provision for securing just and
humane conditiones of work and for
maternity relief."

Article 51A:

"51A. Fundamental duties. - It
shall be tha duty of every citizen
of India, -

fa) to abide by the Constitution
and respect its ideals and
institutions,

KKK XA

in adﬂlt;en to ArLle%:s 14,

I
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A HAHEH
| (e} to promote harmony and the
! spirit of COMMOIL brotherhood

amongst all the  people of India
transcending religious, linguistic
and regional 40T sectional
diversities; to renounce practices
dercgatory to the dignity of women;
| bleiad XXX
po e ol
| Before we refer to! the internatlional conventions and
Inurﬁs having relsvance in this, field and the manner in which
| they assume olgnxflcanég in application and Jjudicial
interpretation, we may a vert to some other provisions in
the Constitution whlfﬁ permlt such use. These provisions

fi \
| Fo i Sk Ve
- Article 51 ; 7 A
”?Ifg Promp'ion Df intex ional
PEacs amd sgdurity - nﬂ\state
shall_endeavéur to - '
: xxxxwhwﬂf'} x// o ’Jm\xxxx
: AR ’// "//’ _
: {c) foster .~  respect for\
i international / 1?&"/ and  treaty\
: obligations {in he dealings of :
organised pe pl with one anctheysy .
‘ and Ck l e & e 0 i
XXX \ ///jka N
! BN o
Article 253 ; e / - B ",
| “253, Legislation tor~ glv1ﬁg effect ~'to ihtérnational
agreements - HNotwithstanding anythlng' ﬂn, “the eregoing
‘provisions of this Chapter, Parliamept has/power to\make any
| law for the whole or any part of k teféltory of I g'a for
limplementing any treaty, agE am oL convention ith any
{ cther country or countries ny//dpcl91on made [ a any
‘1nternat1onar conference, associatién or other bodyl"
Seventh Schedule : }\ P 8
"List I - Union List: \\\\ ';/ i )\
KHHEK NERHK, e P y \\"
i 14. Entering into treaties and " N
agreements with foreign countries va A
‘ and  lmplementing ' of treaties, i e
agreements and  conventions with o 7 7 AT s
| foreign countries. j'” //f / A e,
; KKK oo’ rd [ VW
| et \\ { =
In the absence of domestic law accupying the fiﬁlé ) |
|furmu1aLz effective measures to check the evil o ﬂhual R /.///
| harassment of working women at all work places, thé-ggntents | \ g
| of International Conventions and norms are signifi t for ; |
ithe purpose of interpretation of the guarantee of nnder !

egquality, right to work with human dignity in Artlclhs 18" v i
15 19(1) (g) and 21 of the Constitution and the safecuaxds ,y/
against sexual harassment implicit therein. Any
International Convention not incongistent , with the
fundamental rights and in harmony with its spirit must be
read into these provisions to enlarge the meaning and
| content thereof, to promote the object of the constitutional
| guarantee. This is implicit from Article 51(c) and enabling
| power of the Parliament, to enact laws for implementirg the
Jatarnat*onal Conventions and norms by virtue of Article 253
| read with Entry 14 of the Union List in Seventh Schedule of
| the Constitution. Article 73 also is relevant. It provides

L —— et
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| Ehat the executive power of the Union shall extend to the r i

lmatters with Trespect te which Parliament has power to make
laws. The executive power of the Unien is, therefore,
available till the parliament enacts to expressly provide
measures needed to curb the evil.

Thus, the power of this Court under Article 32 for
enforcement of the fundamental rights and the executive
power of the Union have to meet the ' challenge to protect the
working women from sexual harassment and o make their
fundamental rights meaningful. Governance of the society by
the rule of law mandates this requirements as a logical
concomitant of the cor gtltutlonal scheme. The exercise
performed by the Court \rn this matter is with this common
perception shared with the learned Solicitor General and
other members of the Bar' who'rendered valuable assistance in
the performance of this dhffréylt task in public interest. '

; The progress /mude,at eacl hearing culminated in the ! "
'formul?tfbn of/ guldgllnes ta dhlch the Union of India gave |
| its cﬁn% nt 7 throdgh the feafned Solicitor General,

indicaty ng,Lhat ~Ehese snould be the guidelines and norms
declarer\byw,thl Court ,bd gowéﬁn\ the behaviour of the
employers and all other: at ‘the work places to curb this
social ewvil. /f' A

CGender equali Y lncludes prttpctnon from sexual
harasement and ri ht/to work with dlgn ty, which is a
universally recognised basic human rlghE' e common minimum
reguirement of *H&s{r'ghL has received” gT@Qa¢ acceptance.
The International \Cénventlons and/{pc1ms are\\therefore, of
| great significance \1n tha formﬁjaf:an of Lnﬂlgg\dellres to
achieve this purpose.- S

The obllgatlon of Lh;g Htourt Lnder//hrtlck 32 of the
Constitution for the enforcement of thede gundamenta\ rights
in the absence of legislation must be viewed ulOH \w1 h the
| role of judiciary envisaged in the Bpijlng S éhent of !
| Principlas of the Independente.~of e Judiulary 1h the
LAWASIA region. These princhdeu welc accepted by melCnlef : I
Justices of the Asia and the RaQ1f1c at Beijing in 1995 as
those representing the minimum stavaards neces§§ry Lo be>

observed in order to maintain the “naependence ard efﬁectlv
Lunctlonlng of the judiciary. “rie.. onjectlveS/ of th
judiciary mentioned in the Beijing StaLgment are; o /;/

"Objectives of the Judiciary: TR P ¥

10. The objectives and functions of ‘ i A

the Judiciary include the #e /// o !

following: o P -~

(a) te ensure that all persons are KQ?

able to live securely under the N

Rule of Law; N ~

(b} to promote, within the proper T/ _ i

limits of the judicial Ffunction, S b///

the ohgervance and the attainment S,

of human rights; and \\

(c) to administer the law N

impartially  among  persons and N

between persons and the State.! S

Some provisicns in the 'Convention on the Elimination
of A1l Forms of Discrimination against Women' , of
significance in the present context are:

Article 11:

"l. States Parties shall take all

appropriate measures to eliminate

discrimination against women in the

field of employment in order to

ensure, on basis of eguality of men

and women, the same rights, in
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| ta) The right work as an

| inalienable right of all human

| beings;

| HKANK KHKKA

| HHRAH ;

| (fy The right t¢ protection of

| health and EO safety in working
condibicons, including the
safequarding of the function of

| reproducuiom.

' KHK : KHHKK

| s Q

| arkicle 24 J

| ngrates Parties ,/ﬁndextake ro adopt all necessary

%measures at the mati nal/fié 1 aimed at
| realization of he wights
lConvenﬁiSn." o pd \
i The gengral gpéémmendat%gﬁ CEDAW
Irespect\pf/ﬁrtiglé 11 are : ., e
! nyistence” ,,éQual“ﬁy
| enployment ///
| 22, Beuality in/emplo ment can be
ceriously impafred ,fhen women
subjected td X’éender specific)
| violence, sudh 3s :
| in the work plage. Ve i
| 23, Sexual hakassment includ&s/’dch
\ unwelcome sexbally d;t%xmined
| pehavior as physieal contacts and
advance, Sexually*eolﬁﬁre
[ chowing pornography and  sexual’
demands, whether by words/x’or
| actions. Such conduct cam D¢
humiliating and way cbparttutes a
' health and safety proble; ¢ is
\ discriminatory when the woman has
reaconable grounds O peli éz\that
obijection would disadvantage
her  in connection  With fer
| employment, including recruiting er,

and in

her

| promotion, ©F when it creates 2
| nostile working environment .
mffective complaints procedures and

\ remedies, ingluding compensation,

| should be provided‘

‘ 24 . States should include in their
reports {nformation about sexual
haragsment, and on measures o
protect women from gexual

| haragsment and other forms of

| violence of coercion in the work
[ place."

| The Government —of {ndia  has
ﬂResolutLon on June Pl e with some
}nOt material 4in +he present context.

| conference on Wwomen ir Beijind,

| also made & official commitment. inter

| and operationalize & national policy ©of
sontinuously guide and inform action at
| every
| £ as a public

| institutionalise a
| implemencatlion
}thcrufore,

gector ]
womer.' s

defender of

the Platform for

hesitation

of
no

recognised in

arei™

sexual harassment _.*
A

remarks,

resarvatio
At kthe.
the covernment of India

to set up @ commission Lo

in placing reliance

achieving the full
the

in this context in

S

. N
- N,

// 2
I:\\\\.. il i / '.
X"/

¢ y;
y

I3 \.,
rarified the N above’
ne which-are .-

Fourth Worl
has
alia, te fornulate
women which will
every level and in

¢ Women's Rights Lo

numan rights; to

national level mechanism CO monitor the

notion. We have,

on the above

pressnt_.
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for the purpose of construing the nature and ambit of !
constituticnal guarantee of gender equality in our
Constitution,

The meaning and content of the. fundamental rights
guaranteed in the Constitution of India are of sufficient
amplitude to compass all the facetg of gender equality
including prevention of + gsexual harassment or abuse. |
Independence of Judiciary forms a- "part of our constitutional
scheme. The international conventions and norms are to be
read into them in the absence of enacted domestic law |
eccupying the fields when there is no 1ncon515tency between !
them. It 1is now an accepted rule of judicial construction |
that regard must be hadto international conventions and
| norms  fro congtruing Homestlc law when there ig no |
inconsistency between /Ehem and there is a void in the - |
domestic law. The Hrgh Coﬁ&% of ' Australia in MlnlStEr fro \ i
Immigration and EthnlcfAffalrs\ vs. Tech. 128 ALR 535, hag ,
rﬁcognlsed the concept of legi'imata expectation of {itg !
obsprvaqce i Lhe absnnce of contra"y legislative provigien, ’ '
even im ! :he abseﬁcn of a Bll of R19th in the Constitution
of Bustralis..- o , e |

In Nilabatj BehelaIVS State of DOrissa 1993(2) scr 746,
a provision in the ICCPR’Was referred to support the view
taken that an euforceablé right to compeﬁ3aCLon is not alien
to the concept of/ enf01cement of & guarahteed right’, as a
publiec law remed uhder Article 32yf dlstlnct from the
private law rene&y in torts. There . 15 no‘?qgson why these i
internaticnal conventxona and norms zcannot ‘“therefore, be |
used for construﬂpgk the fundameqLal rlgh 8 expressly |
guaranteed in the Cdnét'tutloﬁ/zoF India which mbody  the
basic concept of gendé t_quaIlty in al} spherev\\of human
activity. ' .

In view of the above, and the absence* 53 ﬂnart\a law to . |
provide fro the effective enforcefient .&F the basie \ human ' '
right of gender equality “and” guardntee against| &exual |
harassment and abuse, more ™ DarDiLularly against axual J |
harassment at work places, \\%fy down the Uulﬁellnuu and

_

N

norms specified hereinafter for ve observance at al {

places or other institutiona, untll\a 1eglslatlon 15 nacteE) .

for the purpose. This isg done in eyarg:se_-of powe \\\

available under Article 32 of thg CnnstaruLlon {ﬁ

enforcement of the fundamental rights amd—it”" is Lur he

emphasised that this would be treated as the law declared b? |

this Court under Article 141 of the Constitution. Pad y
The GUIDELINES and NORMS prescribed ﬁ? P s |
herein are as under: i
HAVING REGARD to the definition of N
‘human rights' in Section 2(d) of " ~
the Protection of Human Rights Act, Qﬁ 'g’f
TAKING NOTE of the fact that the s, [
present civil and penal laws in )
India do not adeguately provide for \CR
specific protection of women Lrom \faﬁa, i |
sexual harassment 1in work placea Mg L e |
and that enactment of such
legislation will take considerable
time, .
It s necessary and  expedient for
employers in work places as well as
other responsible | persons or
institutions to observe certain
guidelines to ensure the prevention
of sexual harassment of women : !
1. Duty of the Employer or other

| e U e e S S e s=mmasmgs )
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[ " \ ; T,
! responsible persons 1n work places

and other institutions:
It shall be the duty of the
employer or other responsible
perseons in  work places oOFT other ‘
institurions to prevent or deter
| the commission of acts of gexual \
i harassment and to provide the
| procedures for  the resolution, !
gsettlement or progecution of acts
| of sexual harassment by taking all |
| steps required. )
| 2. Definitiomn: Q\
| For this purpose, sekual harassment
includes such upwWelcome sexually, .
\ determined behavioui™y, (whether -
directly or_py’imp cation), as: ' - |
i ay’ﬁhysiCQL”con ¢t and ad%écha;
| el q}dewaﬁd op-request fo aeﬁyal
| favours; 2 .
\ o) Zexually coloured,fémarké; )
1 4) showing pcrnog;aﬁhy; =
‘ s) any other uhwelpéﬁ; physical
verbal or n?n—ve;bﬁl conduct ofﬁ\
| sexual nature; P j \
| Where any |[of/ these acts 18 .\
| committed in Circumstances wheéxe’ S
' under the vidtim of such cefiduct BN
| has a reasonak e\fpprehqui@n that )N\
in relation on._the Afictim’s SN
] amployment or work-whether she is . P
drawing salary, o honorarium o s B
voluntary, whether -.in governggﬁt, e \\
public or private gntegprisgz’squﬁ
| conduct can be humilia&%ng/énd may 4 ‘
| conetirute a  health &nd safety '
/)
/

e

| problem. It 18 discriminatoefy for
| instance when  the WOMAL has s

. reasenable grounds to belie&g‘{hat /H/ 1™ ‘
[ her objection would disadvahgégah“’#,f/ N -

her in connection with  hex 8 ;
\ employment or work including““wm“” g
recruiting or promotion or when it ‘ o
| creates a hostile work environment. A _
| hdverse congeguences might be o, 7 e
visited if the victim does not -
consenr to the conduct in question %, @
or raises any objection thereto. ‘\k ~
3. preventive Steps: Y ///;
; All employers or persons in charge P
' of work place whether in the public b\\( et O
A

‘ or private sector should take \
, appropriate steps, to prevent sexual \\
; harassment. Without  prejudice to T
3 the generality of this obligation R L
| they should take the following
| steps: .
| (a) Express prohibition of sexual
| harassment as.defined above at

the work place should be

| notifiad, published and

circulated in appropriate
| wayg. |
! (b) The Rules/Regulations  of |

covernment and  Public Seclor |
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| bodies relatlrg to conduct and ! h _ i
| discipline should include

rules/regulations prohibiting
sexual harassment and providé
for appropriate penalties in '
such rules against the
offender.

(c) As regards private employers
asteps should be “taken to
include tha aforesaid
prohibitions in the standing ! i
orders under _.the Industrial
Employment (Shﬁnding Orders)
Dok, 1946, 4N f

(d) Appropriate wWork \ conditions
should be_ provjdcd‘un regpect v
of work .~ leisdre, heglth and :

_ ““hygiené to _farther eré re that

( /theré As no hostile

N Q&ﬂv;rnnﬁ;nt Lowavgs woméh at
~work ulaces and” no /employee
woman should have,vreasonable
grounds to, believe that she is
dlsadvantdged connectiony

with 11e11:( employme:at /) B

4. Criminall Proceedings: .,
{ G S
Where suchh conduct amounts-te L
a ap051f10‘ of fence under the R
Indian Pena] Code or under any AR - . |
other law the emp]@ygr ~shall H/” kS i

accerdance w1th law by maulgg A
a complaint with  the -
appropriate authority /f
In particular, bt # Io
ensure that vidt 1m5 or
witnesses are not V. ctlmlzed
or discriminated against'while
dealing with complaiﬁtgxaof
sexual harassment. The victims ____.
of sexual harassment should
have the option to eeek e
transfer of the perpetrator or
their own transier.

= Disciplinary Action: oL
Where such conduct amounts to _\Q”“
mis-conduct in employment as 3
defined by the relevant
service rules, appropriate
disciplinary action should be
initiated by the employer in
accordance with those rules,

6. Complaint Mechanism:
Whether or not such conduct
constitutes an offence under
law or a Dbreach of the
service rules, an appropriate
complaint mechaniem should be
created in the employer's
organization for redress of
the complaint made by the
vietim. Such complaint
mechanism should ensure Ctime
beund treatment of complaints.

s Complaints Committee:

S A 1 Lt D e L Bt D L T I
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l The complaint mechanism,

referred to in (6) above,
should be adeguate to provide,
| where necessary, a Complaints

i Committee, a special .
counsellor or, other support
service, including the
maintenance of
confidentiality.

The Complaints Committee

gshould be headed by a woman
and not less than half of its
member  should™ — bhe  women.

' Further, to ‘wrevent  the
possibility /fof any under
5 pressure of ence from:

g”“HCommatcae snould 1lve
' | ﬁth;ra Qafty, e;the

\ \other -~body who llar
: “wwith” the  isspeé of séxual
; harassment. P
The Complairts @démmittee must
make an Annual’report to Lhe?
government department b
concernad fof the complalngs X
and actﬂ?n taken by them., The/ i
employers and person in rge SN
will alsd_ report oﬂf’grhe Pk
compliance w}th _the’ gioresald g Y
| guidelines fhcludlng on the(r“ P
' reports of the Complaints” .7 N
. Committee to the GCovernmént -~ NN
department. o 1\

iy

8. Workers' Initiativ&n._. A i
Employees should be “allo ed to
raise i1gsues of" gexual |
! harassmant at wcrkers“-egtinq - f £
’ and in other appropriate\forum - | N
and it should be affirmatiwvely " A i
| discussed in Employer-Employee o e X
] Mestings. T e - 5 o b
9. Awareness: - /
nwareness of the rights of ; :
| female  employees in  this ¢ 7 P ~ g
regard should be created in e e SR
| particular by prominently Ay & f f L
&
|
i

i
‘ senior \eVEIS//éuch iﬁ plalan

\.

i netifying the guidelines (and S
| appropriate legislation when N A
i enacted on the subject) in x//
i suitable manner. Lo,
| 10. Where sexual harassment occurs \\ [
| as a result of an act or 4 /} j
. omission by any third party ox P M /
| outsider, the employer and R e
person in charge will take all
steps necessary and reasonable
to assist the affected person
in terms of support and
preventive action.
i 11, The Central/State Governments
1 are reguested to consider
| adopting suitable  measures

including legislation to

ensure that the guidelines
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| laid down by this order are
also observed by the emplovers
in Private Sector.

12. Thesge guidelines will not
prejudice any rights available
under the Protection of Human
Rights Act, 1993.

Accordingly, we direct that the above guidelines and
norms would be strictly observed in all work places for the
preservation and enforcement of the right to gender equality
of the working women. These directions would be binding. and ;
enforceable in law unti] suitable legislation is enacted to )
occupy the - field. These\}@rit Petitions are disposed of, f
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